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Plaintiff Denise M Enery (“Plaintiff”) brought this
action under 42 U . S.C. 8 405(g), seeking judicial review of the
Comm ssi oner of Social Security’'s final decision denying her
application for Disability Insurance Benefits (“DI B") and
Suppl enental Security Incone (“SSI”) under Titles Il and XVl of
the Social Security Act, 42 U S.C. 88 401-433, 1381-1383(f). On
March 13, 1997, Plaintiff filed an application for DI B, which the
Comm ssioner denied. (Tr. 76, 157.) Plaintiff appeal ed and was
afforded a hearing before an Adm nistrative Law Judge (“ALJ").
(Tr. 84, 86.)

On May 24, 1999, the ALJ denied Plaintiff’s DIB claim
(Tr. 36-43.) Plaintiff appealed and the Appeal s Council remanded
the claimto the ALJ, requiring a nore extensive exam nation of

Plaintiff’s nedical records. (Tr. 90.)



On January 10, 2002, after a second hearing, the ALJ
again determned Plaintiff was not entitled to DIB. (Tr. 53.)
Plaintiff appealed this decision, and on January 20, 2003, the
Appeal s Council again remanded the claimto the ALJ for
consi deration of the updated nmedical records. (Tr. 110.)

On June 9, 2003, after a hearing conducted by a
different ALJ, Plaintiff’s DIB clai mwas denied again. The ALJ
found that although Plaintiff’s condition limted her ability to
perform“the full range of sedentary work, . . . there are a
significant nunber of jobs in the national econony which she
could perform” (Tr. 66.)

Plaintiff appeal ed, and on July 27, 2004, the Appeals
Council remanded the claimfor a third tinme, finding that the ALJ
did not inquire into possible conflicts between the Vocati onal
Expert’s (“VE’) evidence and the Dictionary of Cccupational
Titles (“DOT").

On July 23, 2005, follow ng two additional hearings
addressing the Appeals Council’s instructions, the ALJ again
denied Plaintiff’s DIB claim finding that she was capabl e of
wor ki ng a significant nunber of jobs, and thus was not disabl ed.
(Tr. 21.)

Plaintiff appeal ed again, and on April 18, 2007, the

Appeal s Council denied Plaintiff’s request for review As a



result, the ALJ's findings becane the final decision of the
Conmi ssi oner .

Thereafter, Plaintiff initiated the instant action.
This Court referred the case to United States Magi strate Judge
Henry S. Perkin for a Report and Recomrendati on. Judge Perkin
recommended that Plaintiff’s Request for Review be deni ed.
Plaintiff filed four objections to Judge Perkin's Report and
Recomrendati on, which are presently before the Court.

After careful consideration of the adm nistrative
record, the parties’ notions for summary judgnent, Judge Perkin's
Report and Recommendation, and Plaintiff’s objections thereto,
the Court will overrule Plaintiff’s objections and adopt the

Report and Reconmendati on.

BACKGROUND
Magi strate Judge Perkin conprehensively recounted the
facts and procedural history of this case in his Report and
Recomendati on (doc. no. 13-2). Therefore, this Court will not

engage in a repetitive rendering of the case background.

1. GENERAL PRI NCl PLES

This Court undertakes a de novo review of the portions
of the Report and Recommendation to which Plaintiff has objected.

28 U S.C. 8 636(b)(1); Cont’l Cas. Co. v. Domnick D Andrea,




Inc., 150 F.3d 245, 250 (3d Cr. 1998). The Court “may accept,
reject or nodify, in whole or in part, the findings or
recomendati ons nmade by the magistrate judge.” 28 U. S.C. 8§
636(b) (1).

Deci sions of an ALJ are upheld if supported by

“substantial evidence.” Burns v. Barnhart, 312 F.3d 113, 118 (3d

Cr. 2002). Substantial evidence is “such relevant evidence as a
reasonabl e m nd m ght accept as adequate to support a

conclusion.” Pierce v. Underwod, 487 U S. 552, 565 (1988)

(internal quotations and citation omtted). “It is less than a
pr eponderance of the evidence but nore than a nere scintilla.”

Jesurumyv. Sec’'y of Health & Human Servs., 48 F.3d 114, 117 (3d

Cr. 1995) (citing Richardson v. Perales, 402 U.S. 389, 401

(1971)). If the ALJ's decision is supported by substanti al
evi dence, the Court may not set it aside even if the Court would

have decided the factual inquiry differently. Hartranft v.

Apfel, 181 F.3d 358, 360 (3d Cir. 1999) (citations omtted); see
al so Rutherford v. Barnhart, 399 F.3d 546, 552 (3d G r. 2005)

(“I'n the process of reviewing the record for substanti al
evi dence, we may not ‘weigh the evidence or substitute [our own]

conclusions for those of the fact-finder.’”) (quoting Wllians v.

Sullivan, 970 F.2d 1178, 1182 (3d G r. 1992)).
Because Magi strate Judge Perkin outlined the standards

for establishing a disability under the Social Security Act and



summari zed the five-step sequential process for eval uating
disability clainms, the Court will not duplicate these efforts

here. Rep. and Recomendation at 3-4; see also Santiago v.

Barnhart, No. Cv.A 03-6460, 2005 W. 851076, at *1 (E.D. Pa.
Apr. 12, 2005) (Robreno, J.) (outlining the standards and five-

step sequential process for evaluating disability clains).

[11. DI SCUSSI ON

Plaintiff objects to the Report and Recomrendati on,
argui ng that the Magistrate Judge commtted reversible error by:
(1) finding that the hypothetical question posed by the ALJ to
the VE was not fundanentally flawed; (2) finding that the VE s
answer to the unspecific hypothetical question was adequate; (3)
finding that the ALJ did not fail to address the Appeals
Council’s directives on remand; and (4) ruling that the VE s

testinmony constituted substantial evidence.

A (bj ection 1: The hypothetical question which the ALJ
posed to the Vocational Expert was itself fundanentally
fl awed.

Plaintiff argues that the ALJ s hypothetical question,
based solely on Exhibit 8F, is deficient for two reasons: (1)
specific limtations identified by the author of Exhibit 8F' are

not found anywhere in the transcript; and (2) the ALJ omtted the

1 Exhi bit 8F contains Dr. Bree’'s nedical eval uation
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ternms of his own residual functional capacity (“RFC’)
determ nation in the hypothetical, and thus the AL)' s RFC
determ nation did not match that used in the hypothetical.
Plaintiff’s argunents are without nerit. The court considers
each ground for deficiency in turn.

A hypot hetical question is deficient, or “fundanentally

flawed,” when it does not reflect “all of the claimant’s

inpairnments that are supported by the record.” Chrupcala v.
Heckl er, 829 F.2d 1269, 1276 (3d G r. 1987). The hypotheti cal
must exam ne four essential factors: (1) claimant’s age; (2)
claimant’s education; (3) claimnt’s past work experience; and
(4) claimant’s residual functional capacity. 20 CF. R 8§
404. 1505( a) .

For the evidence to be substantial to support a
disability determ nation, the hypothetical question nust
accurately “portray the claimant’s individual physical and nental

i mpai rnments.” Podedworny v. Harris, 745 F.2d 210, 218 (3d Gr.

1984). A remand on a central issue in which the hypothetical was
supported by a factual basis in the record serves no purpose.

Id. at 224. Hypotheticals are considered deficient when
inportant factors are omtted or the claimant’s limtations are

not adequately portrayed. See lId. at 218; see also Ramrez v.

Barnhart, 372 F.3d 546, 554-55 (3d Cr. 2004).
First, Plaintiff’s contention that the hypothetical
guestion is deficient because the specific limtations in Exhibit

8F are not found in the transcript is without nerit. Al though

6



the specific limtations identified in Exhibit 8F are not
expressly described in the transcript, these are in fact in the
wel | - devel oped record (Tr. 294-297.) The exhibit contains a
par agraph describing Plaintiff’s age, educational history,
occupation, and functional history, along with an extensive
nmedi cal description of Plaintiff’s notor strength, sensation, and
range of notion. (Tr. 294-297.) The absence of the exact words
fromExhibit 8F in the transcript does not render the
hypot heti cal deficient, nor does it discount the VE s testinony.
Second, Plaintiff’s deficient hypothetical argunent,
predicated on the fact that the ALJ' s RFC determ nati on was
omtted fromthe hypothetical and actually differed fromthat in
Exhibit 8F, also fails. Plaintiff is correct in that the exhibit
did not include the ALJ's own RFC determ nation, which differed
slightly fromDr. Bree's assessment.? (Tr. 63.) However, these
di screpancies are not fatal. It is only required that a
hypot heti cal question reflect “all of the claimant’s
inpairnments.” Chrupcala, 829 F.2d at 1276. Wen the ALJ

includes a claimant’ s nental and physical inpairnments in the

hypothetical, it nust be with “great specificity.” Burns, 312
F.3d at 122.

2 In his decision, the ALJ noted that clainmnt needed to
“alternate between sitting and standing at her option.” (Tr.

63.) The ALJ interpreted Dr. Bree’'s evaluation from Exhibit 8F
to indicate the patient is limted to “alternate between sitting
and standing at 1 hour intervals.” (Tr. 63, 295.)
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Exhi bit 8F contains an extensive and specific
description of all Plaintiff’s inpairnments. (Tr. 294-297.) In

Podedwor ny, the ALJ consi dered several of the claimnt’s

limtations, but failed to consider two specific inpairnents that
were “medically undi sputed and could seriously affect appellant’s
ability to engage in alternative enpl oynent.” 745 F.2d at 218.
It was determ ned that the om ssion of these two conditions
rendered the hypothetical question defective and did not
constitute substantial evidence. |[|d.

The situation here is distinguishable fromthat in

Podedworny in that here there were no oni ssions fromthe

hypot heti cal presented to the VE. The Plaintiff’s limtations
were not inadequately conveyed by the difference in the ALJ's RFC
determ nation and Dr. Bree’'s. The ALJ accepted all of Dr. Bree's
limtations, which were presented to the VE for consideration in
the hypothetical at step five of the evaluation process. (Tr.
63.) Additionally, the VE determned that all of the jobs
suggested could be perfornmed with a sitting and standi ng option,
as outlined in the ALJ’s final decision. (Tr. 20.)

Under these circunstances, the ALJ' s hypot hetical was
sufficient, as the ALJ did not inproperly rely upon the VE s
testinony. The Plaintiff’s first objection is overruled on the
basis that the hypothetical adequately conveyed the claimnt’s

limtations and was not fundanental ly fl awed.



B. bj ection 2: The Vocational Expert’s Owm Comments at
the Hearing Hi ghlighted Her Uncertainty As to the Lack
of Specificity in the ALJ's Hypothetical Question.

Plaintiff contends that the VE's attenpt to address the
“i mpact of nedical findings such as decreased sensation,
di mnished grip strength and limted range of nmotion . . . ” was
“clearly beyond her area of expertise.” (Doc. no. 14.) This
contention is wthout nerit.

A vocational expert “may offer expert opinion testinony in
response to a hypothetical question about whether a person with
the physical and nental limtations inposed by the claimant’s
medi cal inpairnment(s) can neet the demands of the claimant’s
previous work . . . " 20 CF.R 8 404.1560(b)(2). Therefore, a
VE' s testinony is directly related to describing how t he nedi cal
findings affect or imt the claimant’s ability to function. For

t hese reasons, Plaintiff’s second objection fails.

C. bj ection 3: The Vocational Expert Never ldentified
Plaintiff’s Past Relevant Wirk with Reference to the
DOT As Required by SSR 00-4p and As Specifically
Directed by the Appeals Council.

Plaintiff maintains that the ALJ, in direct violation
of the Appeals Council’s request on remand, failed to inquire
into the followwng fromthe VE (1) Plaintiff’s specific
vocational preparation (“SVP’); (2) DOT reference nunber for her
past work; and (3) the DOT reference nunber for the surveillance

system nonitor job. For these reasons, Plaintiff contends that



the VE testinony is faulty and thus ALJ nmay not rely on it. This
argunent is rejected.

Contrary to Plaintiff’s contention, on remand, the ALJ
foll owed the Appeals Council instructions and the requirenents
under SSR 00-4p. The case was remanded to ask the VE whet her
there were any conflicts between the evidence provided and the
information given in the DOI. SSR 00-4p indicates an ALJ has an
“affirmative responsibility to ask about any possible conflict
between that VE . . . evidence and information provided in the
DOT.” SSR 00-4p. Before relying on the VE testinony, conflicts
nmust be resolved by a reasonabl e expl anati on of the
I nconsi stency.

Two potential conflicts were brought to light in the
June 29, 2005 hearing: (1) that the DOT identified no jobs with
sit stand options, and (2) that the limtations identified in
Exhibit 8F do not match those in the DOT tasks for each job
identified by the VE. (Tr. 461-62.) The VE clearly states that
there is not a sit stand option in the DOT and “of the 12,000
jobs that are listed [in the DOT], there is no, there is no
reference to sit stand option.” (Tr. 463.) The VE further
explains that the reason there is no sit stand option is that the
DOT | eaves roomfor VE interpretation based on experience and
other reference materials. (Tr. 463.) Furthernore, the VE went
on to indicate that the jobs she identified fromthe DOT were
“consistent with the DOT in terns of being sedentary and

semskilled.” (Tr. 463.)
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The Appeals Council directions were not to ask the VE
what the DOT nunmber and SVP were for the Plaintiff’s past work
Not ably, the directions did not require the ALJ to ask the VE for
the DOT reference for every position she recomended. |In fact,
in the January 26, 2005 hearing, Plaintiff’s attorney actually
declined the VE' s offer to give DOT nunbers for the jobs
suggested. (Tr. 497.) Additionally, Plaintiff’s attorney had no
concerns, other than the sit stand option objection, when the VE
addressed the security systens nonitor job. (Tr. 475.)

Plaintiff’'s attorney identified the possible conflicts
bet ween the VE evidence and the DOT, and therefore the ALJ
affirmati vely addressed these conflicts according to the Appeal s
Council instructions. The VE adequately resolved each conflict
t hrough reasonabl e expl anation, providing a basis for the ALJ to
rely on the VE evidence. Therefore, Plaintiff’s third objection
fails.

D. bj ection 4: The Testinony of the Vocational Expert D d
Not Constitute Substantial Evidence.

Plaintiff argues that the VE testinony did not support
the ALJ's conclusion regarding alternate work Plaintiff could
perform Plaintiff predicates this argunment on four grounds.
First, Plaintiff suggests that because the VE did not give a DOT
reference or SVP for Plaintiff’'s past work, there is no basis for
conparison with the suggested job of information clerk. Second,
Plaintiff suggests VE testinony regarding the nunber of telephone

solicitor jobs in the area was i nconprehensible and therefore

11



unreliable. Third, Plaintiff argues VE s testinony regarding
di spatcher is too vague to rely on as a basis for determning
alternate work. Fourth, the Plaintiff argues the VE did not
identify the surveillance systemnmonitor with reference to the
DOTr. Plaintiff’s argunent fails on all grounds.

VE testinony “in response to a hypothetical that fairly
set[s] forth every credible limtation established by the
physi cal evidence” is considered substantial evidence and may be

relied upon by the ALJ. Plumer v. Apfel, 186 F.3d 422, 431 (3d

Cr. 1999). The hypothetical question nmust accurately “portray
the claimant’s individual physical and nmental inpairments.”

Podedwor ny, 745 F.2d at 218.

Plaintiff's first attack on the VE s testinony fails.
Plaintiff suggests because the VE did not give a DOT or SVP for
Plaintiff’'s past work, there is no basis for conparison. The
requi rements under 20 C.F.R 8 404.1560(b)(2) only specify that
the DOT references may be used to hel p determ ne whether a
cl ai mant can perform past relevant work. Additionally, the VE
specifically asked Plaintiff what her past rel evant work required
and directly applied that information to Plaintiff’s current
state. (Tr. 495-97.) The VE testinony provides evidence of a
meani ngf ul conpari son between Plaintiff’s past work and alternate
jobs and therefore Plaintiff’s argunent on this point is wthout
merit.

Second, Plaintiff’s attack of the VE s testinony as
i nconprehensi bl e and unreliable fails. Plaintiff focuses on the

12



VE' s use of the term “joke” when discussing the nunber of

t el ephone solicitor jobs in the I ocal market, using this to
suggest the actual nunber of jobs is uncertain and insubstantial.
(Tr. 498.) The VE testinony clearly states 1,700 tel ephone
solicitor jobs regionally, and 500,000 nationally. Read in
context, the VE s reference to “joke” and the nunber of calls
nationally indicates the VE s opinion that the reported nunbers
were too low. For this reason, Plaintiff’s second contention
fails.

Plaintiff’s third argunment suggesting the VE s
testinony regarding the dispatcher job is too vague to rely on as
a basis for determning alternate work also fails. |In Boone v.
Burnhart, the VE identified 5,800 honme health aide jobs existed
regionally and 322,000 existed nationally. 353 F.3d 203, 207 (3d
Cir. 2003). The Third Crcuit clarified that honme health aide
j obs ranged in exertion level, and it was unclear how nmany | obs
exi sted out of 5,800 and 322,000 that were suitable for the
claimant. 1d. The Boone court ultimtely discounted the VE
testinony because it did not provide substantial evidence the
claimant could work other jobs. [Id. at 211. However, this
determ nati on was based on the fact that all the jobs that the VE
identified were above the claimant’s skill |evel and the VE and
ALJ failed to explain these conflicts. Id. at 206-08.

Here, the VE has identified four jobs that the
Plaintiff can perform all within her skill level. ( See Tr.

499.) The VE s testinony is such that a reasonable m nd would
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accept as adequate the conclusion that there are a significant
nunber of jobs Plaintiff can still perform
Finally, Plaintiff’s argunent that the VE did not

identify the surveillance systemnonitor with reference to the
DOT is without nerit. Plaintiff’'s attorney specifically declined
DOT references when the VE offered to provide them saying she
did not care (tr. 497-98), and declined to object to anything
regardi ng the surveillance system nonitor position except the sit
stand option, (tr. 475). Furthernore, the ALJ identified the
position using a DOT reference in his decision. (Tr. 20.)
Plaintiff’s final objection is contradicted by evidence in the
record and therefore is without nerit.

The VE s testinony was based on a hypothetical that
adequately conveyed the Plaintiff’s limtations and is one in
whi ch reasonabl e m nds woul d accept as adequate to support the
ALJ' s conclusion. Plaintiff’s objection is overruled on the
basis that each of the above argunents can be explained with

support fromthe fully devel oped record.

V.  CONCLUSI ON

For the foregoing reasons, the Court finds that the
ALJ’s determ nation is supported by substantial evidence in the
adm ni strative record. Accordingly, Plaintiff’'s objections wll
be overruled and the Report and Recommendation will be approved

and adopted. An appropriate order follows.
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Def endant .

ORDER

AND NOW this 18th day of Decenber, 2008, after review
of the Report and Recommendation of United States Magistrate
Judge Henry S. Perkin (doc. no. 13-2) and Plaintiff’s Objections
thereto (doc. no. 14), it is hereby ORDERED for the reasons
provi ded in the acconpanyi ng Menorandum t hat :

1. The Report and Reconmendation (doc. no. 13-2) is
APPROVED and ADOPTED.

2. Plaintiff’s Cbjections to the Report and
Reconmendati on (doc. no. 14) are OVERRULED.

3. Def endant’ s Motion for Summary Judgnent (doc. no.
10) i s GRANTED.

4. Plaintiff’s notion for summary judgnent (doc. no.

7) is DEN ED.
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5. The final decision of the Comm ssioner of Soci al
Security is AFFIRVED and JUDGVENT is entered in favor of

Def endant and against Plaintiff.

AND I'T I S SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.
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